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UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 
NORTHERN DISTRICT 


Jane and John Doe, individually and on 
behalf of their minor child, A.A., JESSICA 
and James Doe, individually and on 
behalf of their minor child, B.B., and Jill 
and JEFF Doe, individually and on behalf 
of their minor child, C.C., 


Plaintiffs, 


v. 


Aberdeen School District, Becky 
Guffin, in her individual and official 
capacity, Camille Kaul, in her individual 
and official capacity, Renae Rausch, in 
her individual and official capacity, 
COLLEEN Murley, in her individual and 
official capacity, Michael Neubert, in his 
individual and official capacity, Carrie 
Wiesenburger, in her individual and 
official capacity, and DOES 1 - 2, 

Defendants. 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


Civil File No. l : 18-cv-1025 


Complaint 


Jury Requested 


Introduction 


The above-named plaintiffs, Jane and John Doe and A.A., a minor child, by and through 
her parents, Jessica and James Doe and B.B., a minor child, by and through his parents, and Jill 
and Jeff Doe and C.C., a minor child, by and through his parents (collectively “plaintiffs”) allege 
as follows: 

Each of the children with disabilities identified in this complaint began preschool at 
Lincoln Elementary and continued through their 2nd grade. They were happy, well-adjusted, and 
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thriving students with disabilities. Aberdeen Public School personnel at Lincoln Elementary were 
caring, supportive and well-trained education professionals. Each child loved school and learning. 
Each child loved swimming. They loved their teachers and their peers and enthusiastically 
participated in school. The children’s parents were actively and successfully engaged in all aspects 
of their child’s life, including their education. 

At the onset of 3rd grade, each child was required to transfer from Lincoln Elementary to 
a new elementary school, May Overby Elementary. Each child began their 3rd grade as the same 
happy, well-adjusted and thriving students with disabilities who had succeeded at Lincoln. 
However, all of the success the children experienced at Lincoln drastically changed when 
Aberdeen Public Schools required each child to transfer to May Overby Elementary. Suddenly, 
each child began to express significant distress with attending school. 

For a period of two years, each set of parents struggled to understand what was happening 
to their children at May Overby. The parents of each child, separate from other children’s parents, 
attended monthly meetings with May Overby administration to discuss the drastic change each 
child was experiencing. May Overby employees blamed the children’s disabilities for the changes. 
No one from ASD disclosed that other children were experiencing the same significant 
deterioration. No one from May Overby took any action to protect the children or disclosed to the 
children’s parents that other education professionals had made complaints regarding Carrie 
Weisenburger physical and emotional abuse and misconduct toward children with disabilities in 
her classroom. No one from ASD reported the conduct to any state or supervisory agency. The 
parents were informed for the first time in August 2016 that other children with disabilities in the 
classroom suffered similar drastic changes and deterioration. 
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Once informed of the physical and emotional abuse, the parents immediately filed a 
complaint on August 26, 2016 with the United States Department of Education, Office of Civil 
Rights (“OCR”) and the United States Department of Justice (“DOJ”). The plaintiffs were never 
contacted by representatives from either the OCR or DOJ to discuss the allegations, take 
statements, collect evidence, or discuss the resolution of the complaint. On August 9, 2018, 
without the knowledge or consent of the plaintiffs, the OCR entered into a Resolution Agreement 
with ASD requiring it to follow the law in the future. The DOJ investigation remains open but 
unresolved. 

After two years of physical and emotional abuse and two years of fruitless investigations 
by the federal agencies, the plaintiffs filed the current law suit. 

Jurisdiction 

1. The plaintiffs bring this action under and pursuant to 42 U.S.C. § 1983 to secure equitable 
relief and damages from actions initiated by defendants under color of state law that violated the 
rights, privileges, and immunities guaranteed to the plaintiffs by the United States Constitution, 
directly under and through the Fourth and Fourteenth Amendments to the United States 
Constitution and Article IV, §§ 2 and 5 of the South Dakota State Constitution. 

2. The Court has original jurisdiction to entertain the cause of action enumerated in 
paragraphs 123 to 140 of this complaint pursuant to 28 U.S.C. §§ 1331 and 1343. 

3. The amount in dispute, as more fully set forth below, exclusive of interest and costs, 
exceeds the sum of $75,000.00 thus conferring jurisdiction with this Court pursuant to 28 U.S.C. 
§ 1332. 

4. This case arose in Brown County, South Dakota and should be assigned to the Northern 
Division of the District Court of South Dakota. 
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5. The plaintiffs also seek redress for common and state law rights under supplemental 
jurisdiction pursuant to 28 U.S.C. § 1367. 

Parties 

6. Jane Doe is a resident of the City of Aberdeen, County of Brown, South Dakota. She brings 
this action on behalf of her daughter, A. A. 

7. John Doe is a resident of the City of Aberdeen, County of Brown, South Dakota. He brings 
this action on behalf of his daughter, A. A. 

8. A. A. is a minor and a resident of the City of Aberdeen, County of Brown, South Dakota. 

9. Jessica Doe is a resident of the City of Aberdeen, County of Brown, South Dakota. She 
brings this action on behalf of her son, B.B. 

10. James Doe is a resident of the City of Aberdeen, County of Brown, South Dakota. He 
brings this action on behalf of his step-son, B.B. 

11. B.B. is a minor and a resident of the City of Aberdeen, County of Brown, South Dakota. 

12. Jill Doe is a resident of the City of Aberdeen, County of Brown, South Dakota. She brings 
this action on behalf of her son, C.C. 

13. Jeff Doe is a resident of the City of Aberdeen, County of Brown, South Dakota. He brings 
this action on behalf of his son, C.C. 

14. C.C. is a minor and a resident of the City of Aberdeen, County of Brown, South Dakota. 

15. At all times relevant herein defendant Carrie Weisenburger (“Weisenburger”) was a 
teacher employed by Aberdeen School District (“ASD”), Aberdeen, South Dakota at May Overby 
Elementary School (“May Overby”). All of Weisenburger’s actions or inactions set forth herein 
were taken under the color of state law and in the course and scope of her employment. 
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16. At all times relevant herein defendant Becky Guffin (“Guffin”) was the Superintendent 
employed by ASD. All of Guffin’s actions or inactions set forth herein were taken under the color 
of state law and in the course and scope of her employment. 

17. At all times relevant herein, defendant Camille JCaul (“Kaul”) first served as the Special 
Education Director and began serving as ASD’s Assistant Superintendent in July 2016. All of 
Kaul’s actions or inactions set forth herein were taken under the color of state law and in the course 
and scope of her employment. 

18. Beginning in July 2016, defendant Renae Rausch (“Rausch”) became the Special 
Education Director employed by ASD. All of Rausch’s actions or inactions set forth herein were 
taken under the color of state law and in the course and scope of her employment. 

19. At all times relevant here, defendant Collen Murley (“Murley”) was the Principal at 
Simmons Middle School, employed by ASD. All of Murley’s actions or inactions set forth herein 
were taken under the color of state law and in the course and scope of her employment. 

20. At all times relevant herein, defendant Michael Neubert (“Neubert”) was the Principal at 
May Overby, employed by ASD. All of Neubert’s actions or inactions set forth herein were taken 
under the color of state law and in the course and scope of his employment. 

21. At all times relevant herein, defendant Carrie Wiesenburger (“Wiesenburger”) was a 
teacher at May Overby, employed by ASD. All of Wiesenbuger’s actions or inactions set forth 
herein were taken under the color of state law and in the course and scope of her employment. 

22. At all times relevant herein, defendant Does 1 and 2 were the aides employed by ASD and 
in defendant Weisenburger’s classroom. All actions alleged herein by defendant Does were taken 
under the color of state law and in the course and scope of their employment. 
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23. The Aberdeen School District (“ASD”) is a public entity duly incorporated and operating 
under South Dakota law as a public-school district. Defendant ASD is a public entity subject to 
the requirements of Title II of the Americans with Disabilities Act of 1990, the Rehabilitation Act 
of 1973, South Dakota state law requiring full and equal access to public facilities pursuant to 
South Dakota Human Rights Act, SDCL 20-13-01 etseq. and all other legal duties and obligations 
set forth in this Complaint. 

24. In enacting Title II of the Americans with Disabilities Act, Congress validly abrogated state 
sovereign immunity and thus ASD may be sued pursuant to Title II. 42. U.S.C. § 2000d-7(a)(2); 
Jim C. United States, 235 F.3d 1079, 1080 (8th Cir. 2000). By accepting Federal Rehabilitation 
Act funds, ASD waived its sovereign immunity under the Eleventh Amendment to claims brought 
pursuant to § 504 of the Rehabilitation Act of 1973. Doe v. Nebraska , 345 F.3d 593, 598 (8th Cir. 
2003). 

25. Title VI of the Civil Rights Act provides that “A State shall not be immune under the 
Eleventh Amendment of the Constitution of the United States from suit in Federal court for a 
violation of ... any other Federal statute prohibiting discrimination by recipients of Federal 
financial assistance. 42 U.S.C. § 2000d-7(a)(l). 

26. The true names and capacities of defendants sued Does 1 and 2 (education aides) are 
unknown to plaintiffs and plaintiffs pray leave to amend to allege the true names and capacities 
when they can be ascertained. 

27. At all times relevant herein, all defendants acted or failed to act in concert and as the agent 
of one another. Defendants’ conduct, herein described, was contrary to proscribed professional 
conduct clearly set forth, inter alia, in federal and state statutes, rules and regulations, policy and 
procedures, licensing requirements, and professional standards. 
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Allegations Relating to Plaintiff A.A. 

28. A.A. is a thirteen-year old attending her seventh-grade school year. She is presently 
attending a private school. Jane and John Doe are her parents and removed A.A. to a private school 
on October 23, 2017 to protect her from further damage to her education, safety, and well-being. 

29. Prior to A.A.’s removal to May Overby for her third grade, her education began in pre¬ 
school at Lincoln Elementary. She was a bright and cheerful child who had been an eager and 
engaged learner. She was very social, loved going to school, and loved interacting with her peers 
and teachers. Her favorite activities at school were inclusion with her peers, music, recess, and 
swimming. 

30. A.A. has been diagnosed with autism spectrum disorder and moderate cognitive disability. 
A.A. is verbal but unable to directly communicate her experiences in the public school. 

31. On or about August 19, 2014, at the begimiing of her third grade, A.A. was required to 
move from her resident school, Lincoln Elementary (“Lincoln”), to May Overby Elementary 
(“May Overby “). ASD staff told the parents that there was no other elementary school where 
A.A.’s special education and related services were provided. As a result, A.A. was assigned by 
ASD to defendant Weisenburger’s special education classroom. At the time, A.A. was a nine-year 
old who stood no more than 4 feet, 4 inches and weighed no more than 62 pounds. 

32. At the beginning of A.A.’s third grade 2014/15 school year, her parents saw a drastic 
change in her behavior and attitude toward school. A.A. previously loved going to school. She 
enjoyed learning and was very socially engaged with her teachers and classmates. A.A. was a 
bright, sweet little girl who flourished and thrived at Lincoln Elementary. In late August 2014, 
she began to cry before school, insisting she did not want to go. She also resisted going swimming 
at school, though she loved swimming. A.A.’s resistance to school became a daily experience 
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with increasingly worrisome behavior. At a loss, Jane Doe immediately reached out to May 
Overby staff in an effort to communicate the sudden change. On September 3, 2014, Jane Doe 
went to the YMCA pool to observe A.A. during her swim class. Jane Doe observed Weisenburger 
yank a disabled child forcefully by the arm to direct the child. During a subsequent observation, 
Jane Doe saw an education aide, in an aggressive and confrontational manner, put her anger filled- 
face very close to A.A.’s. A.A. cowered from the aide. 

33. Immediately after observing the second incident, Jane and John Doe contacted ASD s 
Special Education Director, defendant Kaul to set up a meeting. Defendant Kaul met with Jane 
and John Doe on September 18, 2014. Jane Doe described for Kaul her observations and A.A.’s 
drastic and strong resistance to school and swimming. A.A.’s parents asked Kaul to return A.A. 
to Lincoln where she thrived. Defendant Kaul dismissed their concerns and denied the request. 

34. After the meeting with defendant Kaul, Jane and John Doe engaged in an effort to advocate 
for A.A., to report A.A.’s deteriorating behavior in emails, telephone calls and meetings with 
defendants Guffin, Kaul and Neubert. Defendants dismissed Jane and John Doe’s observations 
and concerns. Jane and John Doe attended at least 10 times from the 2014/15 and 2015/16 school 
year to report the changes in A.A.’s behavior, ask for assistance, and advocate for A.A.’s 
education. No ASD employee took any steps to determine the source of the drastic behavior 
change nor took any steps to stop Weisenburger and education aides’ abuse of A.A. Neither 
Guffin, Kaul, nor Neubert informed A.A.’s parents that Weisenburger had been placed on an 
assistance plan or that multiple individuals had filed complaints related to Weisenburger s and the 
aides’ conduct with disabled children. As A.A.’s behavior and functioning changed, she began to 
elope from the classroom and May Overby. After two significant eloping events during which 
A. A. was able to leave school grounds, Jane and John Doe offered to bring in outside professionals 
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to assist. In one instance, A.A. was allowed to get within one block away from school staff, on a 
busy street. In another, she was nearly struck by a garbage truck on the street. ASD employees 
declined the assistance offered by A.A.’s parents. Defendant Neubert denied that there was a 
serious safety issue. 

35. Jane and John Doe were not told that A.A. was being physically and emotionally abused 
in Weisenburger’s classroom. No employee from ASD informed A.A.’s parents that other parents 
of special needs children were reporting similar significant changes to their children’s behavior to 
ASD or that ASD staff were reporting Weisenburger and the aides’ abuse of the children to 
defendant Kaul. On information and belief, Kaul informed defendants Guffin and Neubert. At no 
time were Jane or John Doe told that A.A. was being routinely and persistently confined in a closet 
for disciplinary purposes. It was not until the end of A.A.’s fourth grade year, in a March 2016 
meeting, that defendant Weisenburger told Jane and John Doe that an “unhappy face” on her daily 
logs reflected A.A.’s removal to the closet. Weisenburger used the phrase “Little Room” as a 
euphemism for a closet located behind a stage in the auditorium at May Overby. The “unhappy 
face” on her daily logs reflected that A.A. was confined to the closet without food, water, or a 
restroom break 274 times between October 26, 2015 - March 1, 2016. Jane and John Doe were 
never shown the closet at anytime during its use with A.A. 

36. Defendants Weisenburger, Guffin, Kaul, and Neubert deliberately, repeatedly, and 
persistently misled Jane and John Doe by stating that A.A. was going to the Little Room to 
complete assignments. Instead, A.A. was being pushed, shoved and dragged into what had 
previously been used as a closet. The closet was without a window or egress, and was forcibly 
held shut from the outside by either Weisenburger or an education aide. During the time that A.A. 
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was confined in the closet, she was denied access to the restroom, lunch, water, and any education 
or inclusion activities. 

37. In early August 2016, Jane and John Doe were informed for the first time that 
Weisenburger and the education aides had been reported to be physically and emotionally abusing 
A.A., as well as all the other minor children with disabilities in Weisenburger’s classroom. The 
abuse was reported to Jane and John Doe by an education professional. The education 
professionals also confirmed that reports had been made during the past two school years and that 
Weisenburger had been put on a remediation plan while teaching A.A. Upon receiving this 
information, Jane and John Doe immediately procured legal assistance and filed a complaint with 
the Office of Civil Rights and United States Department of Justice on August 31, 2016. 

38. Jane and John Doe asked the Enrich Program in which A.A. was attending be provided at 
Lincoln Elementary for the 2016/17 school year. Defendants Guffin, Kaul, and Rausch denied the 
request. Instead, A.A. was assigned to May Overby. 

39. Despite the significant allegations of physical and emotional abuse, defendants Guffin, 
Kaul, Rausch, and Neubert permitted Weisenburger to return as a teacher for special needs students 
at May Overby in the fall of 2016. Weisenburger was given a special education resource room in 
the same building as the minor plaintiffs’ fifth grade special education classroom. Weisenburger 
continued to have access to both the students and parents of the students. 

40. At all times relevant herein, A.A. was to have inclusion time with her non-disabled peers 
including instruction in the mainstream classroom as well as music, computer, gym, lunch, and 
recess. Weisenburger required the students in her classroom, including A.A., to sit in the back of 
the room at a large, single table in the mainstream classroom. A.A.’s non-disabled peers sat at 
individual desks. There was no set schedule for the disabled children to attend their mainstream 
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classes and Weisenburger and aides hustled the disabled children in and out of the classroom as if 
A.A.’s attendance was a significant disruption to her non-disabled peers. Weisenburger and aides 
restricted the disabled children’s contact with non-disabled peers during mainstream classroom. 

41. At all times relevant herein A.A. and her special needs classmates were not permitted to 
join their non-disabled peers in lunch or recess. Weisenburger required all of the disabled children 
in her classroom to eat at a separate, designated table and to participate in a recess space at a time 
different from their non-disabled peers’ recess. 

42. Weisenburger was overheard to state in her classroom and within the school community 
that there was no point in teaching the children with disabilities in her classroom as “they did not 
even know their A-B-Cs” and that the students were “monsters”. This was reported to ASD 
administration. 

43. Jane and John Doe were so concerned about A.A.’s continued education in ASD, and 
disturbed by the significant distress that A.A. was manifesting and lack of response by ASD as 
well as the retaliatory actions by ASD personnel, they felt forced to remove A.A. from ASD to a 
private school to ensure her safety and well-being. 

44. Prior to leaving ASD, A.A. ’s parents advocated for education staff training and supervision 
related to the special education services, modifications and accommodations, and the discipline ot 
children with disabilities. Defendant Rausch, in a meeting on April 12, 2017, agreed to obtain the 
additional training over the summer of 2017 to address the parents’ concerns. However, defendant 
Rausch did not follow through on the agreement. 

45. After A.A.’s parents advocated for her through a complaint with the United States 
Department of Education, Office of Civil Rights and United States Department of Judtice, A.A. 
experienced retaliation at Simmons when she began her sixth-grade school year. A.A., as a result 
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of her disability, required hand-over-hand assistance from ASD employees to complete daily, 
functional skills. Defendants ASD, Guffin, Kaul, and Rausch created a “no touch” policy for all 
education with A.A., over the objections of the parents. Thus, A.A. was permitted to leave or 
elope from the classroom on a regular basis. ASD employees refused to intervene with A.A. 
Instead, ASD asserted that if A.A. eloped from school, they would try to block traffic and call the 
police. 

46. A.A. began to have wetting accidents at school despite being toilet trained for many years. 
After two occasions in early October 2017 in which A.A. was left to sit in Simmons front entry 
way in soiled clothing for approximately 5 hours, the parents requested an immediate meeting with 
Simmons employees. During a meeting on October 13,2017, defendants Murley and Rausch were 
made aware of the incidents but informed plaintiffs of the ASD administration’s “no touch policy, 
which Murley identified as a “school safety protocol” with A.A. Defendants Murley and Rausch 
asserted that under no circumstances would A.A. be given any physical prompts by ASD 
employees. Defendants Murley and Rausch confirmed that if A.A. fled the classroom or building, 
went to sit in an entry way, or left the restroom half-clothed, ASD employees would not intervene 
but would instead call the police. No other student of similar age and ability was denied the 
interventions of education professionals to address education-related needs. 

47. In response to the toileting incidents, A.A. *s parents timely requested the video of the entry 
way for both incidents. ASD responded with a limited clip of video, asserting the remainder had 
been videotaped over. Because ASD employees told A.A.’s parents that they saw nothing wrong 
with leaving a child who had had multiple toileting accidents in a front entry way in wet clothing 
for approximately 5 hours and that A.A.’s elopement from school property was not a safety issue 
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for which precautions should be taken, A.A.’s parents determined that A. A. was no longer safe at 
Simmons. 1 

48. The training and supervision Jane and John Doe were advocating for in August 2017 was 

the same training and supervision agreed upon between ASD and United States Department of 
Education, Office of Civil Rights (“OCR”) in the Resolution Agreement signed by defendant 
Guffin on May 31, 2018. Supra , 122. 

Allegations Relating to Plaintiff B.B. 

49. B.B. is a thirteen-year old going in the seventh grade. He is attending Simmons Middle 
School. 

50. B.B. was a happy-go-lucky boy when he started May Overby. He was bright and engaging 
and loved school, his teachers and his peers. He loved swimming and competed in the sport with 
Special Olympics. He thrived while attending Lincoln Elementary and was making gains in each 
of his academic and education goals. He was an active and enthusiastic participatant in family and 
community outings. 

51. When he was 2 and a half, B.B. was diagnosed with autism, attention deficit hyperactivity 
disorder, and chronic anxiety. He began attending the birth — 3 pre-school at Lincoln Elementary. 
He is a non-verbal child and cannot directly communicate his experiences during the school day. 

52. On or about August 14, 2014, B.B. was required to move from his resident school, Lincoln 
Elementary, to May Overby Elementary. ASD informed his parents that the transfer was necessary 
because special education and related services for B.B. *s education were not available for the third 
grade and above at Lincoln Elementary. As a result, B.B. was removed from Lincoln Elementary 
by ASD and required to attend Carrie Weisenburger’s special education classroom at May Overby 

1 Jane and John Doe timely requested video of the incidents in which A. A. was left in the entry way in wet 
clothing. ASD provided Jane and John Doe with only 30 minutes of one incident that lasted five hours. 
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Elementary. At the time B.B. was removed for his third grade, he was an eight-year old who stood 
only 4 feet, 5 inches and weighed 81 lbs. 

53. Shortly after B.B. began attending May Overby, his behavior and level of distress 
underwent a drastic change. B.B., like A.A., began exhibiting fear and distress at going to school 
and swimming. He had begun crying before each school day and refusing to participate in 
swimming with his family or in the community. 

54. Jessica and James Doe were alarmed at the change and immediately reported to defendant 
Weisenburger. By January 1, 2015, defendant Neubert joined the monthly meetings Jessica and 
James Doe were having with Weisenburger. B.B.’s parents requested monthly meetings to discuss 
the drastic change in B.B. ’s behavior toward school and swimming. During the monthly meetings, 
Jessica and James Doe would inform ASD employees of their concerns. When Jessica and James 
Doe were informed that Weisenburger had been placed on a remediation plan, defendant Neubert 
admitted that he had only visited the classroom twice. No employee of ASD took any steps to 
detennine the source of the drastic behavior change nor took any steps to stop Weisenburger and 
education aides’ abuse of B.B. 

55. Jessica and James Doe were not told that B.B. was being physically and emotionally abused 
in Weisenburger’s classroom. No employee from ASD informed B.B. s parents that othei parents 
of special needs children were reporting similar significant changes to their children’s behavior to 
ASD or that ASD staff were reporting Weisenburger and the aides’ abuse of the children to 
defendant Kaul. 

56. A visiting parent witnessed and reported to ASD employees that Weisenburger and 
education aides had repeatedly and persistently pried B.B.’s fingers from the side of the pool and 
pushed him into the middle of the pool as he frantically tried to grasp the pool’s edge for purchase. 
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B.B. did not have a flotation vest on and was visibly panicky and upset. ASD employees did not 
inform Jessica and James Doe of the incident. Instead, a parent informed Jessica and James Doe. 

57. B.B. was routinely dragged, shoved, pushed, pulled, and carried crying out of the classroom 
by Weisenburger and her aides down the hallway because he did not want to participate in gym 
class. B.B. was also barricaded up against the wall in the anteroom with a partition by 
Weisenburger and the education aides as a means of discipline. 

58. B.B. was to have inclusion time with his peers including instruction in the mainstream 
classroom, and lunch and recess with his non-disabled peers. Defendant Weisenburger required 
the students with disabilities in her classroom, including B.B., to sit at the back of the room at a 
single, large table. B.B.’s non-disabled peers sat at individual desks. Weisenburger and aides 
hustled the disabled children in and out of the classroom as if B.B.’s attendance was a significant 
disruption to his non-disabled peers. 

59. In March 2016, Jessica and James Doe were informed by a parent for the first time that 
B.B. was being physically and emotionally abused by ASD employees. Jessica Doe immediately 
reported the incidents to defendant Kaul but Kaul did not respond to the report. Jessica and James 
Doe asked defendant Neubeit to ensure B.B. did not have further contact with Weisenburger. 
Defendant Neubert refused. 

60. Wiesenburger and other ASD employees did not permit the students with disabilities from 
Wiesenburger’s classroom to participate in any classroom exercises. Nor were the students with 
disabilities ever given any instruction materials being presented in the mainstream classroom. 

61. At all times relevant herein B.B. and his special needs classmates were not permitted to 
join their non-disabled peers in lunch or recess. Weisenbureger required all of the children with 
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disabilities in her classroom to eat at a separate, designated table and to participate in a recess 
space separated from their peers. 

62. Weisenburger was overheard to state in her classroom and the school community that there 
was no point in teaching the children with disabilities in her classroom as they did not know their 
A-B-Cs and that the children were “monsters”. This was reported to ASD administration. 
Allegations Relating to Plaintiff C.C. 

63. C.C. is a thirteen-year old who attending the seventh grade at Simmons Middle School. 

64. C.C. was diagnosed with mild to moderate inner ear hearing loss at sixteen months of age. 
C.C. is non-verbal and does not possess the language skills sufficient to report his experiences 
within the public school. C.C. uses hearing aids and American Sign Language to communicate. 
C.C.’s hearing loss was originally designated as mild-to-moderate but over time his hearing loss 
has advanced to moderate-to-severe. 

65. On or about August 14, 2014, at the beginning of his third grade, C.C. was removed from 
his resident school, Lincoln Elementary, and placed into May Overby Elementary. ASD staff told 
the parents that there was no other elementary school where C.C.’s special education and related 
services were provided. As a result, C.C. was assigned by ASD to Carrie Weisenburger s special 
education classroom. At the time, C.C. was a nine-year old boy who stood only four feet, two 
inches and weighed only 59 lbs. 

66. C.C. has historically been a very exuberant swimmer. He loved going to school, loved his 
peers, and being in the classroom. After he was transferred to Weisenburger’s classroom, there 
was a drastic change in C.C.’s response to school. The most drastic and concerning change was 
that he ceased participating in swimming with his family, in the community, with Special 
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Olympics, or at school. C.C. immediately began resisting going to school each morning crying, 
screaming, and yelling. He became extremely anxious and hypervigilant with his surroundings. 

67. Jill and Jeff Doe reported the alarming changes in C.C.’s behavior initially with defendant 
Wiesenburger. When nothing changed with C.C.’s response to school, Jill and Jeff Doe called and 
met with defendants Guffin, Kaul, and Neubert on a monthly basis beginning in the spring of 
2014/15 school year to report their concerns and the changes in C.C..’s behavior. None of ASD 
employees took any steps to determine the source of the drastic behavior changes nor took any 
steps to stop Weisenburger and education aides from the emotional and physical abuse reported to 
defendant ASD’s employees. 

68. Defendants Guffin, Kaul, and Neubert refused to inform C.C.’s parents that Weisenburger 
had been placed on an assistance plan in part because of Weisenburger’s and the aides’ emotional 
and physical abuse that had been reported by multiple individuals. 

69. C.C.’s parents later learned, at the time the OCR complaint was filed, that an individual in 
the community witnessed Weisenburger and education aides forcibly strip C.C. and force him into 
his bathing suit. C.C. was crying and screaming during this episode. It was further reported that 
when C.C. refused to get into the pool, an education aide came up behind C.C. and forcibly shoved 
him into the pool. 

70. While previously attending Lincoln Elementary, C.C. flourished, and was making 
significant advances in his Edmark Reading curriculum. Jill and Jeff Doe had worked with C.C. 
at home to support his reading and were familiar with the Edmark materials. During the time that 
C.C.’s parents were investigating the reason for the drastic change in C.C., Jill and Jeff Doe asked 
to see C.C.’s progress in Edmark but discovered that the instructional materials had not been 
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opened by Weisenburger or any of the education aides. Wiesenburger and the education aides 
refused to provide C.C. with his Edmark instruction. 

71. Jill and Jeff Doe were not told that C.C. was being physically and emotionally abused in 
Weisenburger’s classroom. No employee from ASD informed C.C.’s parents that other parents of 
children with disabilities were reporting similar significant changes to their children’s behavior. 
ASD administration never told C.C.’s parents of Weisenburger’s and the aides’ abuse of the 
children with disabilities. 

72. C.C.’s parents subsequently learned that Weisenburger and education aides were forcing 
C.C. into a small anteroom to the classroom by forcefully holding him against the wall with large 
mats. Wiesenburger and aides were using their weight to force C.C. up against the wall with the 
mats if he attempted to leave the anteroom area. The mats were used for disciplinary purposes. 
Wiesenburger and aides would leave C.C in the anteroom for long periods of time with the mats 
blocking his access to the classroom. 

73. C.C. was to have inclusion time with his peers including instruction in the mainstream 
classroom, and lunch and recess with his non-disabled peers. Defendant Weisenburger required 
the students with disabilities in her classroom, including C.C., to sit in the back of the room at a 
single, large table. C.C.’s non-disabled peers sat at individual desks. Weisenberg hustled the 
disabled children in and out of the classroom as if C.C.’s attendance was a significant disruption 
to his non-disabled peers. C.C. was also denied access to the instruction materials in the 
mainstream classroom. 

Allegations Common to All Plaintiffs 

74. All minor children referenced herein attended May Overby Elementary School in 
Aberdeen, South Dakota during the 2014 through 2017 school years. 
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74. All minor plaintiffs were resident students of ASD at all times material herein. 

75. All minor plaintiffs were required to attend May Overby Elementary in order to receive 
special education and related services. Other ASD elementary schools did not provide special 
education and related services past the second grade. 

76. All minor plaintiffs attended the third (2014/15 school year) and fourth grades (2015/16 
school year) at May Overby with defendant Carrie Weisenburger as their teacher. Weisenburger 
also had education aides (Does 1 and 2) in her classroom over whom she had supervision and 
management. 

77. At the time the minor plaintiffs attended Lincoln Elementary, each loved their school, 
teachers, and peers. The minor plaintiffs thrived and were embraced as part of the school 
community at Lincoln. The minor plaintiffs were seldom disciplined at Lincoln as there was rarely 
any need. The teachers treated each child’s uniqueness as the starting point for their education and 
the minor plaintiffs were flourishing. 

78. At the time the minor plaintiffs entered May Overby there was no history of resisting going 
to school or problematic behaviors either at school, the community, or home. None of the minor 
plaintiffs ever posed a danger to anyone or had a history of being disruptive at school. Over the 
course of their third and fourth grade school years, each child suffered deteriorating skills and new, 
problematic behaviors. The deteriorating skills and behaviors began to manifest in each child’s 
home and community environments. 

79. Defendant Weisenburger and aides were not properly trained or supervised in ASD’s 
disciplinary, maltreatment, restraint and seclusion, and use of force policies and procedures. 

80. All minor plaintiffs witnessed Weisenburger and education aides forcing milk down 
another disabled student’s, Student D’s, throat when he did not want to drink more milk. 
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Weisenburger and education aides forcibly tilted Student D’s head back and poured milk into his 
mouth until he was gagging and spitting up milk. The minor plaintiffs also witnessed 
Weisenburger and education aides place Student D, who was non-verbal, epileptic, and wheelchair 
bound, into the hallway for long periods of time without adult supervision. The purpose of 
removing him was to discipline the child for vocalizing during class time. 

81. All of the minor children witnessed another student (Student E) being routinely tied to her 
desk when she would become restless. Weisenburger and the education aides used a rubberized 
purple exercise band to tie her to her chair. Student E would scream, and cry while she was tied. 
Weisenburger and education aides would threaten and terrorize Student E and the other children 
in the classroom by asking if the children “wanted (the staff) to get ‘purple’ out?” After individuals 
reported the use of “purple” to ASD administration, purple ceased being used. Weisenburger and 
the education aides, as an alternative to the use of putple, obtained a desk for Student E and would 
use their body weight to pin Student E into her seat. Student E would struggle, cry and scream 
and had welts and bruising from being tied or pinned into her seat. Despite the reports to ASD, 
the practice of pinning her into the desk continued until the conclusion of the 2015-16 school year. 

82. Weisenburger would routinely grab Student E and pull her pants away from her body to 
look at her underwear, stating that Student E was dirty, and wearing the same underwear for a 
week. Weisenburger would do this in front of the other children with disabilities in the classroom. 
Weisenburger also made denigrating remarks about the students’ parents in front of the students 
and other staff. She routinely called the father of plaintiff C.C. a “retard”. 

83. In the afternoons, Weisenburger and education aides provided no instruction to the 
children. Instead, Weisenburger and education aides would pick YouTube videos for the children 
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to watch and then shut off the classroom lights so the children could “nap.” Weisenburger would 
leave the classroom for long periods of time on a near daily basis as well, leaving aides in charge. 

84. Multiple adults at ASD reported the abuse to their superiors, including defendants Kaul 
and Neubert. Some supervising ASD employees expressed fear for their employment and 
retaliation for reporting the abuse. Unknown to the parents of children in her classroom, 
Weisenburger was put on a remediation plan. Defendant Neubert was responsible for supervising 
her. On information and belief, the remediation plan was the result of adult reports of abuse to 
ASD supervising employees, including defendants Kaul and Neubert. Defendant Neubert, 
according to the remediation plan, was to supervise and routinely observe Weisenburger in the 
classroom. Defendant Neubert did not visit the classroom as part of his supervisory responsibilities 
over defendant Weisenburger during the time the remediation plan was in place. Defendant Kaul 
would call Weisenburger to arrange a time to observe the classroom. Anticipating defendant 
Kaul’s observation, defendant Weisenburger would ensure the students were in the classroom and 
involved in an activity during the observation. 

85. The minor children were present for and heard the denigrating remarks made by 
Weisenburger and education aides as set forth herein. They witnessed Weisenburger and 
education aides verbally and physically abusing other special needs school mates by tying one 
student to a desk and terrorizing the child and other children with the threat of “purple”; forcibly 
keeping the same child at a desk; pushing a child into a swimming pool; other children being 
grabbed, shoved and dragged out of the classroom, other children being forcibly held in a small 
hallway with large mats pressed against him; forcibly making a child strip and dress into a bathing 
suit; pushing a child into the center of a pool and prying his fingers off the side when he frantically 
sought purchase; yanking, pulling, pushing, grabbing and carrying crying and fearful classmates; 
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making denigrating remarks in front of and about special needs classmates, and making 
denigrating remarks about her students to parents and the community. 

86. At all times relevant herein, the minor plaintiffs within defendant Weisenburger’s special 
education classroom were segregated from their non-disabled peers. Weisenburger and education 
aides required the minor, disabled children to eat lunch at a separate, designated table and attend 
recess in areas routinely separate from their non-disabled peers. 

87. At all times material herein, the minor children within Weisenburger’s special education 
classroom were denied access to their mainstream peers and instruction as Weisenburger and 
education aides required the disabled children to sit at a separate table in the back of the room. The 
non-disabled peers were placed at individual desks within the classroom. All of the children with 
disabilities were hustled in and out of the mainstream classroom by Wiesenburger and education 
aides as if their attendance would disrupt their non-disabled peers. All of the children with 
disabilities were denied access to the instruction materials within the mainstream classroom. 

88. At all times relevant herein, the minor children within Weisenburger’s special education 
classroom were subjected to excessive and undocumented physical force and confinement through 
the use of a locked closet in the May Overby auditorium. The practice of forcibly confining 
children with disabilities took place over the course of the two school years Weisenburger was in 
the classroom. Each child with a disability, who was the subject of this force and confinement, 
was non-verbal and had limited verbal and reporting ability. Each child with a disability was 
forcibly dragged, shoved, pulled or carried and confined in a closet. Each child with a disability 
was forcibly locked into the closet and denied water, lunch, and restroom breaks for the duration 
of their confinement. Confinement of the child with the disability could last several hours during 
the school day. 
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89. On information and belief, non-disabled children within ASD were not punished, inter alia , 
by being physically and forcibly confined in a closet and denied access to the restroom, water or 
lunch; subject to denigrating remarks; subject to physical force with changing their clothing or 
participating in extracurricular activities; strapped and held into place; subject to witnessing verbal 
and physical abuse of their peers with disabilities; or isolated from peers. 

90. Defendant ASD’s policies and procedures do not identify the use of a locked closet or force 
for the purpose of student discipline. 

91. Defendant Weisenburger and education aides treated students with disabilities more 
harshly than non-disabled students. Defendant Weisenburger and education aides directed 
excessive punishment toward children with disabilities and directed denigrating remarks about and 
to disabled students within her classroom. If one of the children in her classroom misbehaved, all 
of the children were denied any inclusion activities within May Overby. 

92. Defendant Weisenburger refused to provide the children with disabilities school work, 
repeatedly remarking that there was no point in teaching the children with disabilities in her 
classroom. Education aides spoke openly and in front of the children in Weisenburger s classroom 
about how “gross” or “disgusting” Student D was because he was not toilet trained. In one 
instance, the education aides were openly discussing the size of Student D’s penis and how it had 
“gotten bigger” over the Christmas 2015 holiday break. 

93. More than one education professional at May Overby, as well as other members in the 
community, reported instances of physical and verbal abuse by Weisenburger and the education 
aides. Weisenburger was repeatedly reported for calling the children with disabilities in her 
classroom “monsters” and asserting to anyone listening that there was no point in teaching the 
students with disabilities because they did not know their “A-B-Cs”. These statements were 
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overheard by several people, including parents of the children to whom Weisenburger was 
referring. 

94. At all times referenced herein, the minor students within Weisenbeurger’s classroom were 
taken to the Aberdeen YMCA for swimming. The purpose of the swimming class was to provide 
the students with the physical education component of their education. 

95. All of the disabled children who attended the fourth grade for the 2015/16 school year after 
leaving Weisenburger’s classroom were placed by the defendants into a special education 
classroom that was directly across from Weisenburger’s assigned resource room. Weisenburger 
would routinely stop into the minor plaintiffs’ fourth grade special education classroom, causing 
additional trauma to A.A., B.B., and C.C. 

96. Jane and John Doe, Jessica and James Doe, and Jill and Jeff Doe always attended any and 
all meetings with ASD staff during the 2014-15 and 2015-16 school years. By the 2015-16 school 
year, the named parents were being required to attend regular, and in come case monthly, meetings 
scheduled or rescheduled by ASD staff. Despite the persistent meetings, ASD refused to provide 
any information to the parents regarding the physical and emotional abuse taking place in 
Weisenburger’s classroom. 

97. In August 2016, Jane and John Doe, Jessica and James Doe and Jill and Jeff Doe were 
infonned for the first time that Weisenburger and the education aides had been repeatedly reported 
for being physically and emotionally abusive to children with disabilities in Weisenburger’s 
classroom. Despite the significant allegations of physical and emotional abuse, defendants Guffin, 
Kaul, Rausch, and Neubert permitted Weisenburger to return as a teacher for students with 
disabilities in the fall of 2016. Weisenburger’s classroom was in the same building as the 
classroom the minor plaintiffs were placed into and the children continued to have contact with 
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Weisenbuger. The continued contact with Weisenburger, over the objection of the parents, 
induced fear and terror in A.A., B.B. and C.C. 

98. During the 2014/15 and 2015/16 school years, ASD staff members, community members, 
and related service providers all reported Weisenburger’s conduct, and the conduct of her aides, 
to ASD employees including but not limited to Guffin, Kaul, Neubert, and Rausch. 

99. Defendants Guffin, Kaul and Neubert and other unknown district and school officials were 
aware of defendant Weisenburger’s conduct and propensity to physically and emotionally abuse 
students with disabilities, to treat and punish students with disabilities more harshly, and the use 
of denigrated remarks about and to the children with disabilities in her classioom. They were 
deliberately indifferent to risk that plaintiffs and other students with disabilities would be the object 
of discrimination and harassment in Weisenburger’s classroom. 

100. Defendants Guffin, Kaul, Neubert, and other unknown district and school officials received 
reports from several sources that Weisenburger was physically and verbally abusing children with 
disabilities in her classroom. Defendants failed to act on the reports that they received and 
attempted to prevent parents from reporting suspicions of child abuse to police or any other 
monitoring agencies. As such, they were deliberately indifferent to the likelihood that students 
with disabilities in Weisenburger’s classroom would be subjected to violations of their 
constitutional rights. 

101. All of the children in Weisenburger’s class during the 2014/15 and 2015/16 school years 
were subjected to a hostile educational environment based on their disability. They were subjected 
to - and observed other children with disabilities being subjected to — demeaning and insulting 
language, hostile and aggressive interactions with teacher and aides, and physical abuse including 
but not limited to pushing, shoving, dragging, and physically restraining and confining children. 
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The physical abuse was severe enough to cause bruising and welts on the children. The verbal and 
physical abuse caused the children intense fear and other psychological damage which continued 
to the present. The verbal and physical abuse interfered with their education and undermined the 
puipose of public education. When each of the minor plaintiffs began school to attend their 5 th 
grade year at May Overby, their classroom room was located down the hallway from the resource 
room in which Weisenburger remained employed by ASD. As a result, the minor plaintiffs were 
further put in fear of their well-being by Weisenburger’s access and proximity to them. In addition, 
Weisenburger had begun approaching the minor plaintiffs’ parents demanding to know if they 
filed a complaint against her. 

102. Defendants Guffin, Kaul, Neubert, and other unknown district and school officials were 
aware of the incidents and of the potential for continuing harm to the children in Weisenburger’s 
classroom but failed to promptly inform the parents of the children. As a result, plaintiffs Jane and 
John Doe, Jessica and James Doe, and Jill and Jeff Doe were deprived of the ability to comfort 
their children or to provide appropriate counseling, medical and/or psychological care. The failure 
to advise the parents promptly gave rise to the severe emotional distress in that they suffered a loss 
of trust in school officials and felt betrayed that they did not learn what their children had 
experienced at the time of the injuries when they could have responded immediately with 
appropriate parental support and care. 

103. On information and belief, Weisenburger was permitted to resign her position at ASD 
without discipline and is presently teaching equally vulnerable children in another South Dakota 
public school. 
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104. At all times material herein, the children within Weisenberger’s classroom were 
developmentally and physically disabled students on the premises of and under the supervision 
and exclusive control of defendant ASD. 

105. As a direct result of the physical and emotional abuse, each of the minor plaintiffs have 
been psychologically and developmentally damaged such that they had to seek private therapy to 
address the damage. 

106. Defendant ASD and its employees, agents, independent contractors, volunteers and aides, 
once they undertook to provide education to and supervision of the minor plaintiffs, owed clearly 
identified duties of care which included the provision of a school environment free from physical 
and emotional abuse. 

107. At all times relevant herein, defendant ASD and its employees, agents, independent 
contractors, volunteers and aides had a special relationship with the minor plaintiffs, as 
developmentally and physically disabled special needs students, and were aware of their unique 
vulnerabilities, limitations and disabilities, and owed each child all of the duties and 
responsibilities commensurate with the law and that special relationship. 

108. At all times relevant herein, defendant ASD and its employees, agents, independent 
contractors, volunteers and aides, and other individuals under its control and supervision, breached 
its duties and responsibilities commensurate with ASD’s special relationship with the minor 
plaintiffs, ASD’s own policies and procedures and by failing, among other actions, to utilize 
ordinary care. 

109. Violations of mandatory duties imposed by law and referenced under South Dakota 
Codified Laws Secs. 20-13-22; 27B-8-42; 20-9-6; 13-32-224-05-28; S.D. Admin. R. Secs, and 
other statutes, code, ordinances and enactments, including but not limited to, the South Dakota 
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Constitution, South Dakota Government and Education codes and the South Dakota Code of 
Regulations, furnish the basis for the conduct alleged and the relief being sought. 

110. At all times relevant herein, defendants ASD, Guffin, Kaul, Neubert, Rausch and its 
employees, agents, independent contractors, volunteers and aides, and Does 1 and 2, had specific, 
mandatory rules, regulations, policies and procedures that reasonable, qualified employees must 
know. The specific duties were identified in ASD’s policies governing the actions of all 
defendants. ASD has numerous policies and procedures, including but not limited to: equal 
opportunity, anti-discrimination, anti-violence, student supervision, mandatory reporting of 
neglect or abuse, due process, codes of conduct, and school personnel complaints. In furtherance 
of specific policies and procedures, ASD provides forms to ensure compliance. 

111. Asa further proximate result of defendants’ actions as alleged herein, minor plaintiffs A. A., 
B.B., and C.C. have suffered physical injuries and pain and emotional distress and suffering. 
Plaintiffs Jane and John Doe, Jessica and James Doe, and Jill and Jeff Doe have suffered emotional 
distress and suffering. 

112. As a further proximate result of defendants’ actions as alleged herein, plaintiffs Jane and 
John Doe, Jessica and James Doe, and Jill and Jeff Doe have incurred and will continue to incut 
expenses including medical and therapeutic services for the minor children. 

113. Defendants Weisenburger, Guffin, Kaul, Neubert, and Rausch’s conduct was willful, 
malicious, purposely, intentionally or in reckless disregard of the minor plaintiffs meaningful 
access to public education to which the minor plaintiffs have a right that included reasonable 
accommodations for their disabilities. 

114. Defendants Weisenburger, Guffin, Kaul, Neubert, and Rausch s conduct was willful, 
maliciously, purposely, intentionally or in reckless disregard of the minor plaintiffs’ meaningful 
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access to public education, requiring minor plaintiffs to be the subject of verbal and physical abuse 
because of the minor children’s disabilities, and the children’s disabilities being a contributing 
factor in the defendants’ decisions to engage in and permit such conduct. The conduct thereby 
denied the minor plaintiffs’ reasonable accommodations for their disabilities. 

115. The verbal and physical abuse including demeaning, belittling, invasive and humiliating 
remarks, the non-teaching, the pushing, shoving, dragging, and confining, forced undressing and 
dressing, forced intake of milk, use of purple band to tie child in place, the denial of water, lunch 
and restroom breaks, the denial of integrated lunch and recess, the denial of integration and access 
to instruction has created a separate class of students within ASD to which the minor plaintiffs 
belonged. 

116. The verbal and physical abuse of the minor plaintiffs was not rationally related to any 
legitimate public education purpose nor was it reasonable discipline; therefore, the named 
defendants’ conduct was not performed in good faith but rather was motivated by malice and ill- 
will. 

117. The verbal and physical abuse including demeaning, belittling, invasive and humiliating 
remarks, the non-teaching, the pushing, shoving, dragging, and confining, forced undressing and 
dressing, forced intake of milk, use of purple band to tie child in place, the denial of water, lunch 
and restroom breaks, the denial of integrated lunch and recess, and the denial of integration and 
access to instruction was so outrageous as to shock the conscience and violated the minor 
plaintiffs’ rights implicit in the concept of ordered liberty and justice. 

118. The verbal and physical abuse including demeaning, belittling, invasive and humiliating 
remarks, the non-teaching, the pushing, shoving, dragging, and confining, forced undressing and 
dressing, forced intake of milk, use of purple band to tie child in place, the denial of water, lunch 
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and restroom breaks, the denial of integrated lunch and recess, and the denial of integration and 
access to instruction was taken by defendants under the color of state law or action: and 

a. Was made possible only because the defendants were clothed in the authority of public- 
school officials; 

b. Was made possible only because the defendants exercised power possessed by the 
defendants as public-school officials by virtue of State Law. 

119. The verbal and physical abuse including demeaning, belittling, invasive and humiliating 
remarks, the non-teaching, the pushing, shoving, dragging, and confining, forced undressing and 
dressing, forced intake of milk, use of purple band to tie child in place, the denial of water, lunch 
and restroom breaks, the denial of integrated lunch and recess, and the denial of integration and 
access to instruction was not rationally related to any legitimate public education purpose nor was 
it reasonable discipline; and defendants did not conduct themselves in good faith but rather were 
motivated by malice and ill-will. 

120. The verbal and physical abuse including demeaning, belittling, invasive and humiliating 
remarks, the non-teaching, the pushing, shoving, dragging, and confining, forced undressing and 
dressing, forced intake of milk, use of purple band to tie child in place, the denial of water, lunch 
and restroom breaks, the denial of integrated lunch and recess, and the denial of integration and 
access to instruction violated the minor plaintiffs’ rights under the United States Constitution, 
South Dakota Constitution, state and federal law, 42 U.S.C. § 1983, Title II of the Americans with 
Disabilities Act, Section 504 of the Rehabilitation Act, South Dakota Human Rights Act to: 

a. Bodily integrity. 

b. Liberty from intentional or purposeful discrimination by State action exercised 
arbitrarily or capriciously. 

c. Procedural and substantive due process and equal protection under the laws. 

d. Meaningful public education. 

e. Integration with non-disabled peers. 

f. Freedom from discrimination as a result of the minor plaintiffs’ disabilities, nor to have 
their disabilities as a contributing factor thereto. 
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121. Reasonable education professionals with the named defendants’ education, licensure, and 
experience knew or should have known that the actions described herein would violate the 
plaintiffs’ clearly established constitutional and state rights and that their actions and inactions 
were arbitrary and capricious and would shock the consciences of individuals and the community 
given the vulnerability of the minor plaintiffs. The named defendants further knew or should have 
known that their actions and inactions would result in the damage but were intentionally and 
recklessly indifferent to the plaintiffs’ rights. 

122. On August 31, 2016, Emily Garcia, Director of Protection and Advocacy for 
Developmental Disabilities (“PADD”), after receiving reports from Jane and John Doe, filed a 
complaint with the United States Department of Education, Office of Civil Rights (“OCR”) and 
the United States Department of Justice, Civil Rights Division (“DOJ”) on behalf of all the named 
plaintiffs (OCR Complaint File No. 07-16-1912). Prior to filing the complaint, Emily Garcia 
visited May Overby and met with defendants Camille Kaul, Renae Rausch, and Carrie 
Weisenburger to discuss the issues related to physical and emotional abuse of the children in 
Weisenburger’s classroom. 

123. On February 1, 2017, OCR initiated an investigation into the allegations pursuant to 
Section 504 of the Rehabilitation Act (“Section 504”) and Title II of the Americans with 
Disabilities Act of 1990 (“Title II”). OCR subsequently confirmed that OCR and DOJ would 
conduct a joint investigation. The Complainants and ASD met with the OCR and DOJ 
representatives on December 12, 2017 to discuss the investigation. In the meeting, OCR and DOJ 
confirmed that both had an on-going investigation and resolution discussions with ASD. The 
plaintiffs asked to participate in the investigations and resolution in the resolution session between 
the agencies and ASD but OCR and DOJ declined. From the time the complaint was filed to the 
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present, the plaintiffs have not been contacted by either OCR or the DOJ for the purpose of 
interviewing them, identifying collateral information sources or resolution of their claims. The 
meeting on December 12, 2017 was the last communication with the plaintiffs from either the 
OCR or the DOJ. 

124. On August 6, 2018, OCR submitted correspondence to the plaintiffs reflecting that ASD 
had voluntarily entered into a Resolution Agreement with OCR signed on May 31, 2018. OCR 
provided no findings regarding the allegations. The plaintiffs were not permitted to participate in 
the negotiations or the final agreement reached between the parties. OCR did not provide a finding 
related to its investigation and did not address the claims of the plaintiffs. 

125. After approximately two years of waiting for OCR and DOJ to conduct their investigations, 
the plaintiffs began looking for an attorney to represent their children’s interests. After months 
of calling attorneys in South Dakota and being rejected, the plaintiffs had to contact an out of state 
attorney to represent them. 

126. The plaintiffs were informed in August 2018 that the Department of Justice is continuing 
to investigate the complaint. The DOJ was not a participant in the Resolution Session between 
OCR and ASD. 

Claims 
First Claim 

Violation of Constitutional Rights 
42 U.S.C. § 1983 

All Plaintiffs v. Defendants ASD, Guffin, Kaul, Murley, Neubert, and 

Weisenburger 

127. Plaintiffs incorporate and reallege by reference all preceding paragraphs as if they were 
fully set forth herein. 
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128. Defendants ASD, Guffin, Kaul, Neubert, Murley, and Weisenburger violated minor 
plaintiffs A.A., B.B,. and C.C.’s rights under the Fourth Amendment to the United States 
Constitution by actions, including but not limited to: confining them in a closet for disciplinary 
purposes; using exercise bands, desks and mats for confinement and disciplinary purposes; 
grabbing, dragging, pulling, and restraining children with disabilities thereby using unjustified and 
unreasonable force against minor plaintiffs. 

129. Defendants ASD, Guffin, Kaul, Murley, Neubert, and Weisenburger violated minor 
plaintiffs A.A., B.B., and C.C.’s rights under the Equal Protection Clause of the Fourteenth 
Amendment to the United States Constitution by actions, including but not limited to, depriving 
plaintiffs of equal protection under the law on the basis of their disability. 

a. Intentionally depriving them of their property interest in their education without due 
process of the law; and 

b. Intentionally depriving them of their substantive education. 

130. Defendants ASD, Guffin, Kaul, Neubert, and Weisenburger violated minor plaintiffs A.A., 
B.B., and C.C.’s rights under the Fourth Amendment to the United States Constitution by actions, 
including but not limited to, acting with deliberate indifference to the risk of harm to plaintiffs 
from Weisenburger. 

a. Intentionally using and permitting the use of excessive force with children whose 
disabilities rendered them vulnerable and unable to report such excessive force; 

b. Intentionally using and permitting the use of confinement in a closet as a disciplinary 
measure for children whose disabilities rendered them vulnerable and unable to report 
such confinement. 

131. Defendants ASD, Guffin, Kaul, Neubert, Murley, and Weisenburger violated plaintiffs 
Jane and John Doe, Jessica and James Doe, Jill and Jeff Doe’s, along with A.A., B.B., and C.C.’s 
rights under the Due Process Clause to the Fourteenth Amendment to the United States 
Constitution by actions, including but not limited to: 
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a. Intentionally interfering with the parent-child relationship by concealing 
information regarding the physical and emotional trauma inflicted on A.A., B.B., 
and C.C. by Weisenburger. 

b. Intentionally interfering with Jane and John Doe, Jessica and James Doe, Jill and 
Jeff Doe and A. A., B.B., and C.C.’s right to provide and receive nurture, support, 
and comfort regarding highly traumatic events. 

c. Intentionally interfering with A. A. ’s right to a safe school environment through the 
implementation of the retaliatory “no touch” policy. 

132. As a result of defendants’ actions and inactions, the plaintiffs have suffered damages 
including special and general damages according to proof. 

Second Claim 

Discrimination in Violation of the Americans with Disabilities Act 

42 U.S.C. §§ 12101, ETSET. 

All Plaintiffs v. ASD 

133. Plaintiffs incorporate and reallege by reference all preceding paragraphs as if they were 
fully set forth herein. 

134. Effective January 26, 1992, plaintiffs were entitled to the protections of the “Public 
Services” provision of Title II of the Americans with Disabilities Act of 1990. 

135. Title II, Subpart A prohibits discrimination by any “public entity,” including any state or 
local government, as defined by 42 USC § 12131, section 201 of the ADA. Pursuant to 42 USC 
§12132, Section 202 of Title II, no qualified individual with a disability shall, by reason of such 
disability, be excluded from participation in or be denied the benefits of the services, programs or 
activities of a public entity, or be subjected to discrimination by any such entity. Plaintiffs A.A., 
B.B., and C.C. were at all times relevant herein a qualified individual with a disability as therein 

defined. 

136. Defendant ASD failed in its responsibilities under Title II to provide its services, programs 
and activities in a full and equal manner to disabled persons as described hereinabove, including 
failing to ensure that educational services are provided on an equal basis to children with 
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disabilities and free of hostility toward their disability. 

137. Defendant ASD has further failed in its responsibilities under Title II to provide its services, 
programs, and activities in a full and equal manner to disabled persons as described heieinabove 
by subjecting plaintiffs to a hostile educational environment. 

138. Defendant ASD engaged in retaliation and reprisals against plaintiff A.A. After the OCR 
complaint was filed in August 2016, ASD employees implemented a “no touch policy over the 
parents’ objections. The “no touch” policy adversely impacted A. A.’s clearly identified disability 
related education and physical safety needs, as well as denying her the right to participate in ASD 
sponsored Special Olympic events requiring adult assistance. 

139. As a result of ASD’s failure to comply with its duty under Title II, the plaintiffs have 
suffered damages including special and general damages according to proof. 

Third Claim 

Violation of the Rehabilitation Act of 1973 
29 USC §§ 794, etseq. 

All Plaintiffs v. ASD 

140. Plaintiffs incoiporate and reallege by reference all preceding paragraphs as if they were 
fully set forth herein. 

141. ASD is and has been at all relevant times the recipient of federal financial assistance, and 
that part of that financial assistance has been used to fund the operations, construction and/or 
maintenance of the specific public facilities described herein and the activities that take place 
therein. 

142. By their actions or inactions in denying equal access to educational services and by 
subjecting plaintiffs A.A., B.B., and C.C. to a hostile educational environment, defendant has 
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violated plaintiff A. A.’s, B.B.’s, and C.C.’s rights under § 504 of the Rehabilitation Act of 1973, 
29 USC § 794, and the regulations promulgated thereunder. 

143. Defendant ASD engaged in retaliation and reprisals against plaintiff A. A. after the OCR 
complaint was filed when it implemented a “no touch” policy over the parents’ objections. The 
“no touch” policy adversely impacted A.A.’s identified disability related education and physical 
safety needs and denied her participation in ASD sponsored Special Olympic events requiring 
adult assistance. 

144. As a result of ASD’s failure to comply with its duty under § 504 of the Rehabilitation Act 
of 1973, 29 USC § 794, and the regulations promulgated thereunder, the plaintiffs have suffered 
damages including special and general damages according to proof. 

Fourth Claim 

Violation of the South Dakota Human Rights Act 
SDCL Chapter 20, Section 13 

All Plaintiffs v. ASD 

145. Plaintiffs incorporate and reallege by reference all preceding paragraphs as if they were 
fully set forth herein. 

146. Defendant ASD is a public education institution as that term is used by the South Dakota 
Human Rights Act (“SDHRA”), SDCL Chapter 20, Section 12. Defendant ASD is subject to the 
duties and obligations to qualified individuals with disabilities to attend the education program. 

147. The minor plaintiffs are qualified individuals entitled to the protections under the SDHRA 
in the public education setting on the basis of their disabilities. 

148. Defendant ASD violated the minor plaintiffs’ rights under the SDHRA when its employees, 
agents, independent contractors, aides and volunteers’ denied the minor plaintiffs reasonable 
accommodations and modifications, thus denying each minor plaintiff the full utilization of or 
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benefit from their education. Defendant ASD’s policies and procedures provide for 
accommodations and modifications for a disabling condition within the public education setting. 

149. The modifications and accommodations requested for the minor plaintiffs were reasonable 
and would not cause undue hardship for defendant ASD. 

150. To the degree defendant ASD provided modifications and accommodations to the minor 
plaintiffs, those accommodations were provided on an ad hoc basis based on the education 
professionals’ preferences rather than the minor plaintiffs’ disability-related needs. 

151. Defendant ASD violated the SDHRA by subjecting the minor plaintiffs to the adverse 
impact of the ad hoc accommodations and modifications. 

152. Defendant ASD subjected the minor plaintiffs to excessive force and discipline because of 
their disabilities. The excessive force and discipline was a pretext for discriminating against the 
minor plaintiffs because of their disabilities. Defendant ASD violated its own adopted policies 
and procedures. 

153. Defendant ASD engaged in retaliation and reprisals against plaintiff A.A. after the OCR 
complaint was filed when it implemented a “no touch” policy over the parents’ objections. The 
“no touch” policy adversely impacted A.A.’s identified disability related and physical safety needs 
and denied her participation in ASD sponsored Special Olympic events requiring adult assistance. 

154. Defendant ASD’s violations of the minor plaintiffs’ rights under the SDHRA were 
intentional, grossly, recklessly, and deliberately indifferent to the minor plaintiffs’ rights. As a 
result of the defendant ASD’s discriminatory conduct, the plaintiffs have suffered damages 
including special and general damages according to proof. 

Fifth Claim 

Vicarious Liability/Negligence 
All Plaintiffs v. ASD 


37 



Case l:18-cv-01025-CBK Document 1 Filed 12/21/18 Page 38 of 42 PagelD #: 38 


155. Plaintiffs incorporate and reallege by reference all preceding paragraphs as if they were 
fully set forth herein. 

156. At all times relevant herein, the defendant ASD employees, agents, independent 
contractors, aides and volunteers were acting within the scope of their employment and were 
performing specific duties on behalf of defendant ASD. 

157. At all times relevant herein, the defendant ASD employees, agents, independent 
contractors, aides and volunteers’ actions or inaction were in furtherance of performing ministerial 
duties that were not discretionary or policy-making nature. 

158. Defendant ASD employees, agents, independent contractors, aides and volunteers failed to 
exercise or utilize ordinary care in supervising, protecting and overseeing the minor plaintiffs, 
permitting the physical and emotional abuse to occur. 

159. ASD owed the minor plaintiffs a duty of care consistent, at a minimum, with its own 
policies and procedures related to supervision and training, the maltreatment of minors, the use of 
force, and discipline. 

160. The minor plaintiffs were required under the South Dakota compulsory attendance 
requirement, SDCL 13-27-1. 

161. Neglect occurred as a result of and was proximately caused by the careless, negligent, 
grossly careless and reckless conduct of defendant ASD employees, agents, independent 
contractors, aides and volunteers which consisted of, inter alia, the following: 

a. Failure to properly supervise and train its personnel regarding its policies and procedures, 

b. Failure to undertake its mandatory duties to investigate, report, and discipline individuals 
involved in physical and emotional abuse of the minor plaintiffs; 

c. Failure to undertake its mandatory duties to investigate, report, and remediate 
discriminatory practices against the minor plaintiffs; 

d. Failure to inform the parents of the emotional and physical abuse taking place within the 

education setting; 
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e. Failure to exercise the ordinary care in responding to allegations of verbal and physical 
abuse involving the minor plaintiffs; 

f. Failure to exercise ordinary care in responding to allegations of retaliation and reprisals 
against the minor plaintiff A. A.; 

g. ASD failed to otherwise comply with the applicable laws and regulations of the State of 
South Dakota and the applicable federal laws and regulations; 

h. ASD failed to exercise the degree of care required under the circumstances; and 

i. Has been otherwise negligent. 

162. The physical and emotional abuse and neglect by defendant ASD employees, agents, 
independent contractors, aides and volunteers was foreseeable for which reasonable and prudent 
education professionals would take precautions and act upon. 

163. Asa result of the conduct described herein, defendant ASD employees, agents, independent 
contractors, aides and volunteers breached its duties of care owed to the minor plaintiffs for which 
they sustained injuries, losses, and damages which are more fully described above and for which 
the plaintiffs did not contribute any degree of negligence. 

164. As a result of the defendants’ conduct, described herein, the plaintiffs have suffered 
damages including special and general damages according to proof. 


Jury Request 

Plaintiffs hereby request that this matter be tried by a jury. 

Prayer and Relief 

WHEREFORE, plaintiffs pray for judgment as follows: 

1. General and Non-Economic damages in excess of $75,000.00 for the plaintiffs according 
to proof; 

2. Special and Economic damages according to proof; 

3. Punitive damages against defendants Guffin, Kaul, Rausch, Neubert, and Weisenburger, 

3. Costs of suit including attorney’s fees and costs; and 

4. Such other and further relief as the court deems just and proper. 

Respectfully submitted, 
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Dated; December 21, 2018 Isf Hilary Johnson 

Hilary Johnson /SDID #4533 
PO Box 173 

Aberdeen, South Dakota 57402 
Tel. 910.650.0551 
hi larvi 17 @ yaho o. com 

Attorney for Plaintiffs 


Confidential Verification 

I verify that I have read the foregoing Complaint, and that all of the facts and statements 
made therein are true and correct to the best of my knowledge, as to the attached documents they 
are true and correct copies, and as to those facts stated on information and belief, I also believe 
them to be true and correct. 

Dated: .— ----- 

Confidential Jane Doe signature 

Subscribed and sworn to before me 
this_day of December 2018. 


Notary Public 
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